
  

IN THE SUPREME COURT OF THE STATE OF MONTANA 
No. DA 06-0634 

 
MONTANANS for JUSTICE:  VOTE NO ON CI-98; NOT IN MONTANA:  
CITIZENS AGAINST CI-97 and PROPERTY OWNERS AGAINST I-154, 
 
    Plaintiffs and Respondents, 
 v. 
 
STATE OF MONTANA, by and through MIKE McGRATH, in his capacity as the 
Attorney General; and BRAD JOHNSON, in capacity as Secretary of State, 
 
    Defendant and Respondents, 
 
MONTANANS IN ACTION, a Montana Corporation, CITIZENS RIGHT TO 
RECALL MONTANA, PROTECT OUR HOMES MONTANA, STOP OVER 
SPENDING MONTANA, Political Ballot Committees, and TREVIS BUTCHER, 
 
    Defendants and Appellants, 
 
KENDALL COX, ERVIN J. HANKS, and ROBERT G. COOPER, Individually, 
 
    Intervenors and Appellants. 
 
 

BRIEF OF RESPONDENT 
 

On Appeal from the Montana First Judicial District Court,  
Lewis and Clark County, The Honorable Dirk M. Sandefur, Presiding 

 
APPEARANCES: 
 
MIKE McGRATH     CHRIS J. GALLUS 
Montana Attorney General    Attorney at Law 
ANTHONY JOHNSTONE    1423 East Otter Road 
Assistant Attorney General    Helena, MT 59602 
215 North Sanders 
P.O. Box 201401     ATTORNEY FOR DEFENDANT 
Helena, MT 59620-1401       AND APPELLANT 



 2 

JANICE DOGGETT    PATRICK R. WATT 
Legal Counsel     Jardine, Stephenson, Blewett 
Montana Secretary of State       & Weaver, P.C. 
P.O. Box 202801     P.O. Box 2269 
Helena, MT 59620-2801    Great Falls, MT 59403 
 
ATTORNEYS FOR DEFENDANT  ATTORNEY FOR INTERVENORS 
   AND RESPONDENT       AND APPELLANTS 
 
PETER MICHAEL MELOY 
ROBIN A. MEGUIRE 
Meloy Trieweiler 
80 South Warren 
Helena, MT 59624-1241 
 
ATTORNEY FOR PLAINTIFFS 
   AND RESPONDENT 
 
 



 i 

TABLE OF CONTENTS 
 
 
TABLE OF AUTHORITIES.................................................................................... ii 
 
ISSUE PRESENTED.................................................................................................1 
 
STATEMENT OF THE CASE .................................................................................1 
 
STATEMENT OF FACTS........................................................................................4 
 
ARGUMENT...........................................................................................................11 
 
I. THE DISTRICT COURT APPLIED THE CORRECT LEGAL 

STANDARD TO THE RECORD BEFORE IT............................................15 
 
II.  PROPONENTS HAVE NO LEGAL EXCUSE FOR THEIR 

FAILURE TO REBUT THE PROOF OF DECEPTIVE 
ELECTION PRACTICES.............................................................................19 

 
CONCLUSION........................................................................................................24 
 
CERTIFICATE OF SERVICE................................................................................26 
 
CERTIFICATE OF COMPLIANCE.......................................................................27 
 



 ii  

TABLE OF AUTHORITIES 
 

CASES 

Barkley v. Pool, 
173 N.W. 600 (Neb. 1919) .......................................................................... 15 

Big Spring v. Jore, 
2005 MT 64, 109 P.3d 219.......................................................................... 14 

Buckley v. Am. Constitutional Law Found., 
525 U.S. 182 (1999) .................................................................................... 11 

Citizens Comm. for the D.C. Video Lottery Terminal Initiative v. D.C. Bd. of 
Elections & Ethics, 
860 A.2d 813 (D.C. 2004) ........................................................................... 16 

Galassi v. Lincoln County Bd. of Comm’rs, 
2003 MT 319, 80 P.3d 84............................................................................ 14 

In re Initiative Petition No. 272, 
388 P.2d 290 (Okla. 1963)........................................................................... 15 

Johnson v. Cook County Officers Electoral Bd., 
680 F. Supp. 1229 (N.D. Ill. 1988).............................................................. 23 

Lloyd v. Sullivan, 
9 Mont. 577, 24 P. 218 (1890)..................................................................... 16 

Marsh v. Overland, 
274 Mont. 21, 905 P.2d 1088 ...................................................................... 14 

Me. Taxpayers Action Network v. Sec’y of State, 
795 A.2d 75 (Me. 2002) .............................................................................. 18 

Operation King’s Dream v. Connerly, 
2006 U.S. Dist. LEXIS 61323 (E.D. Mich. Aug. 29, 2006) ....................... 18 

Paulsen v. Huestis, 
2000 MT 280, 13 P.3d 931.................................................................... 14, 22 

 



 iii  

TABLE OF AUTHORITIES 
 (Cont.) 
 

Rennie v. Nistler, 
226 Mont. 412; 735 P.2d 1124 (1987) ........................................................ 14 

San Francisco Forty-Niners v. Nishioka, 
89 Cal. Rptr. 2d 388 (Cal. App. 1st Dist. 1999).......................................... 16 

State ex rel. Graham v. Board of Examiners, 
125 Mont. 419, 239 P.2d 283 (1951)........................................................... 14 

Steadman v. Halland, 
197 Mont. 45, 641 P.2d 448 (1982)............................................................. 15 

Stop Over Spending Mont. v. State, 
2006 MT 178 ......................................................................................... 12, 21 

 
 

OTHER AUTHORITIES 

Montana Constitution  
 Art. III, § 4(2) ............................................................................................ 4, 8 
 Art. III, § 4(3) ........................................................................................ 14, 20 
 Art. IV, § 7(2) ........................................................................................ 14, 20 
 Art. XIV, § 9(1) ......................................................................................... 4, 8 
 
Montana Code Annotated 
 § 13-12-201.....................................................................................................1 
 § 13-27-104.....................................................................................................7 
 § 13-27-201.....................................................................................................7 
 § 13-27-201(1)............................................................................................. 13 
 § 13-27-201(2)............................................................................................. 12 
 § 13-27-202.....................................................................................................4 
 § 13-27-202 (1)(a)........................................................................................ 12 
 § 13-27-202(6)............................................................................................. 12 
 § 13-27-301.....................................................................................................7 
 § 13-27-302.................................................................................................. 12 
 § 13-27-303(1)............................................................................................. 13 
 



 iv 

TABLE OF AUTHORITIES 
 (Cont.) 
 
 § 13-27-307.....................................................................................................7 
 § 13-27-308.....................................................................................................8 
 § 13-27-312.................................................................................................. 12 
 § 13-27-316(1) & (2) ................................................................................... 20 
 § 13-27-316(1), (5) ...................................................................................... 12 
 § 13-27-316(5)............................................................................................. 20 
 § 13-35-108.................................................................................................. 14 
 § 13-35-207(3)............................................................................................. 13 
 § 3-1-804.........................................................................................................2 
 § 3-5-302............................................................................................1, 14, 20 
 § 3-5-302(6) ............................................................................................. 1, 14 
 § 3-5-302(6)(a)............................................................................................. 21 
 § 3-5-302(6)(b) ............................................................................................ 21 
 § 37-27-302.................................................................................................. 18 
 §§ 13-27-101 to -316 ................................................................................... 12 
 13-27-202(3), (4), (6)................................................................................... 12 
 
Opinions of the Montana Attorney General 
 51 Op Att’y Gen. 2 (Mont. 2002)...................................................................4 
 
Internet Sources 
 Charles S. Johnson, “Alleging Misconduct, Groups Want Initiatives Off 

Ballot,” Billings Gazette (Aug. 18, 2006), <http://www.billingsgazette.net 
/articles/2006/08/18/news/state/25-ballot.txt> ............................................ 23 

 
 Mike Dennison, “Signature Gathering Scrutinized,” Billings Gazette 

(June 2, 2006), <http://www.billingsgazette.net/articles 
/2006/06/02/news/state /40-petition.txt>..................................................... 22 

 



  

ISSUE PRESENTED 
 
 Was the district court’s order invalidating the Secretary of State’s 

certifications of qualifying signature totals for CI-97, CI-98, and I-154 a correct 

application of Montana law to the record before it? 

 
STATEMENT OF THE CASE 

 
The Plaintiffs, political committees opposing CI-97, CI-98, and I-154 

(Opponents) filed suit on August 15, 2006 against the State by and through the 

Secretary of State (Secretary), and political committees supporting CI-97, CI-98, 

and I-154 (Proponents), including Trevis Butcher, a leader of the petition drives.  

Compl.  (D.C. Docket (Doc.) 1; App. A).  Specifically, Plaintiffs brought “a 

contest of a ballot issue” in district court for “violation of the law relating to 

qualifications for inclusion on the ballot” or “illegal petition signatures or an 

erroneous or fraudulent count or canvass of petition signatures.”  Mont. Code Ann. 

§ 3-5-302(6); Compl. at ¶ 6. 

On August 23, Opponents moved the district court for an expedited hearing 

and an order requiring the Secretary of State to certify dual ballots to every county.  

Pls.’ Mot. (D.C. Doc. 3; App. B).  Five days later, the district court ordered an 

expedited trial on September 8 and ordered that Opponents serve Proponents, but 

denied the request for dual ballot certification because the motion was filed the 

same day ballot certification was due under to Mont. Code Ann. § 13-12-201.  
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8/28/06 Order (D.C. Doc. 5; App. C) at 2-3.  Opponents served Proponents that 

day.  (D.C. Doc. 9.)  The State filed its answer and a brief addressing the legal 

issues raised by Opponents’ claims on August 30; the State did not take a position 

on whether Opponents’ allegations were true, but urged the Court to hold a hearing 

on the allegations as soon as possible given pending election deadlines.  (D.C. Doc. 

6, 7.)  Proponents filed no responsive pleading or brief in district court. 

The district court held a telephonic status conference on September 5 at 

which the court requested proposed findings of fact and conclusions of law from 

the Proponents and Opponents, and denied Proponents’ request to continue the 

hearing date for scheduling reasons; Proponents did not raise a due process 

objection at the conference.  9/05/06 Tr. (App. I) at 8.  That same day, pursuant to 

notices served the previous week, Opponents took perpetuation depositions of 

three voters who claimed to be victims of deceptive election practices perpetrated 

by Proponents’ signature gatherers (Marcia Barfknecht, Michael Samples and 

Joseph Stauffer); Proponents waived attendance at these depositions and did not 

object to the admission of these depositions at trial.  Barfknecht, Samples and 

Stauffer Depos.  (D.C. Docs. 14-15, 17, 29-31); Trial Transcript (Tr.) at 9-10. 

On the eve of the September 8 trial, in their only district court filing, 

Proponents moved to substitute Judge Neill pursuant to Mont. Code Ann. 

§ 3-1-804.  (D.C. Doc. 18.)  The next morning, the day of trial, Judge Sandefur 
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accepted jurisdiction.  (D.C. Doc. 19.)  At the beginning of the trial, three voters 

who knowingly and voluntarily signed the Initiatives intervened.  (D.C. Docs. 

20-22.)  The Court then held a full day bench trial at which all parties presented 

witnesses; Proponents did not claim to have any witnesses that were available due 

to the timing of the trial, and rested without objection.  Tr. at 235.  Pursuant to the 

Court’s request, Opponents submitted proposed findings of fact and conclusions of 

law, and a prehearing brief.  (D.C. Docs. 23, 34.)  Proponents did not. 

The next week, on September 13, the district court issued its findings of fact, 

conclusions of law, and order invalidating the Secretary of State’s certifications of 

CI-97, CI-98 and I-154 (Initiatives).  9/13/06 Order (D.C. Doc. 34A; App. at H 

(Order)).  The court concluded that “upon consideration of the totality of the 

circumstances, it is highly probable, more probable than not, that invalidation of 

the signatures certified by King, Schumacher, Cook, Meyer, Rittberg, together with 

those certified by the other 39 out of state signature gatherers who gave false or 

fictitious addresses, would easily exceed the Secretary of State’s certification and 

final count margins.”  Order at 24-25.  On September 15, at the State’s request, the 

district court held a brief telephonic conference clarifying that its order imposed no 

specific election procedure beyond the invalidation of the Secretary’s certification.  

(D.C. Doc. at 9/15/06.)  Proponents appealed that day.  (D.C. Doc. 35.) 
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STATEMENT OF FACTS 
 

The Montana Constitution provides signature total and distribution 

requirements for ballot issue qualification.  Proponents of a constitutional initiative 

must gather signatures from ten percent of qualified voters in two-fifths of the state 

house districts (40 districts), and ten percent of total qualified voters statewide 

(44,615 signatures).  Mont. Const. art. XIV, § 9(1); 51 Op Att’y Gen. 2 (Mont. 

2002); Tr. at 141.  Proponents of a statutory initiative must gather signatures from 

five percent of qualified voters in one-third of the state house districts (34 

districts), and five percent of total qualified statewide (22,308 signatures).  Mont. 

Const. art. III, § 4(2); 51 Op Att’y Gen. 2 (Mont. 2002); Tr. at 141.  

Signature gathering for the Initiatives at issue in this case began after the 

Secretary of State reviewed and approved the petition form containing the Attorney 

General’s ballot statements.  Mont. Code Ann. § 13-27-202; Tr. at 142.  Over 

several months in the spring and early summer of 2006, Proponents gathered 

signatures through the efforts of “well over 100” volunteers and at least 43 paid 

signature gatherers.  Order at 5; Tr. at 219; Pls.’ Ex. 8 (admitted, Tr. at 105).  The 

overwhelming majority of paid signature gatherers were nonresident individuals or 

companies who received 94% of the money paid by Proponents for that purpose, 

although some of the nonresident companies may have hired residents for signature 

gathering.  Order at 5; Tr. at 219; Pls.’ Ex. 8. 
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Some of the nonresident paid signature gatherers engaged in deceptive 

election practices.  Larry Schumacher used a bait-and-switch tactic in which he 

lied to voters that they should sign the I-154 petition in triplicate because he had no 

carbon paper; unknowingly, the voter actually was signing the CI-97 and CI-98 

petitions.  Order at 12-15.  Three voters, whose signatures were contained on 

petitions attested to by Mr. Schumacher, provided unrebutted testimony confirming 

Mr. Schumacher’s tactics.  D.C. Doc. 29 (Stauffer Depo.) & Defs.’ Ex. A 

(Schumacher Pet. A, admitted, Tr. at 158-60); Tr. at 51-57 (Novy Test.) & Defs.’ 

Ex. B (Schumacher Pet. B, admitted, Tr. at 160-61); D.C. Doc. 30 (Barfknecht) & 

Defs.’ Ex. D (Schumacher Pet. C, admitted, Tr. at 161-62).  Eric Rittberg used the 

same tactics, according to the unrebutted testimony of a fourth voter whose 

signature was contained on petitions attested to by Rittberg.  Order at 13; Pls.’ Ex. 

2-A (Overturf Aff., admitted, Tr. at 16-17) & Defs.’ Ex. C (Rittberg Pet., admitted, 

Tr. at 161).   

Marvin King attested to collecting over 40,000 signatures, including almost 

15,000 in a two week period that amounted to approximately one signature every 

minute, from an area including both Missoula and Yellowstone Counties.  Order at 

10; Tr. at 75-76; Pls.’ Ex. 1 (admitted, Tr. at 74).  Ronald Cook and Grace Meyer, 

as well as Larry Schumacher, also attested to collecting thousands of signatures.  

Order at 10-11; Tr. at 85; Pls.’ Exs. 2-4 (admitted, Tr. at 88).  This activity gave 
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rise to an unrebutted inference that Mr. King, Mr. Cook, Ms. Meyer, and 

Mr. Schumacher “could not and did not have personal knowledge upon which to 

truthfully attest that the signers knew the contents of the petitions before signing.”  

Order at 34.  A sixth signature gatherer, Robert Colby, was linked through 

testimony given in Oklahoma to deceptive election practices on behalf of 

Proponents in Montana.  Pls.’ Ex. 1-A (admitted, Tr. at 273-74); Order at 6-9.  

However, Mr. Colby personally attested to an insignificant number of signatures 

relative to the other suspect signature gatherers.  Order at 7; Tr. at 149-51. 

In reaching these findings of deceptive election practices by signature 

gatherers on behalf of the Proponents, the district court observed: 

The Proponents presented no credible evidence to rebut Plaintiffs’ 
showing of a pervasive and general pattern and practice of fraud and 
conscious circumvention of procedural safeguards.  As the parties 
who commissioned the professional migrant signature gatherers, the 
Proponents should have been in the best position to contact their 
signature gatherers and bring a sufficient number of them into court to 
rebut the Plaintiffs’ showing of fraud and irregularity.  However, 
either because they were unwilling or themselves unable to locate 
them, Proponents failed to present any direct evidence from the best 
and most knowledgeable source to rebut Plaintiffs’ showing. 

 
Order at 42.  There was no evidence presented of any attempts by Proponents to 

contact, subpoena, or obtain testimony for trial from any signature gatherers other 

than Trevis Butcher, who by his own admission collected only “a few.”  Tr. at 207.  

Mr. Butcher had once attempted to contact Mr. Colby prior to the lawsuit, but to no 

avail.  Tr. at 212-13. 
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Signature gatherers submitted their signed petitions to county election 

administrators by June 23, 2006.  Mont. Code Ann. § 13-27-301; Tr. at 143-44.  

The Secretary of State received the petitions from the county election 

administrators by July 21.  Mont. Code Ann. § 13-27-104; Tr. at 144-45.  The 

Secretary’s office only tabulated signatures on petitions notarized or certified by 

county election administrators, unless the petitions did not meet statutory 

requirements.  Mont. Code Ann. § 13-27-307; Tr. at 146.  However, any petitions 

with “[c]lerical or technical errors that do not interfere with the ability to judge the 

sufficiency of signatures on the petition do not render a petition void,” and 

therefore were included in the total tally if the Secretary’s attempts to correct the 

errors did not succeed.  Mont. Code Ann. § 13-27-201; Tr. at 154.  Such errors 

included omissions of:  printed names (by county staff, notaries, or signature 

gatherers), seals or signatures (by county staff or notaries), county or address (by 

notaries or signature gatherers), or date of first signatures (by signature gatherers).  

Tr. at 152-53.  If the Secretary’s office could not correct a technical error after 

reasonable efforts to do so, the entire batch containing that petition was set aside 

for counting at the end of the process.  Tr. at 153.  Only one known error relating 

to a signature gatherer, the six Robert Colby signatures under a proven false 

address, was included in the certified totals for the original count.  Tr. at 155. 
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As soon as petitions containing a sufficient number of signatures were filed 

with the Secretary of State, he “immediately certif[ied] to the governor that the 

completed petition has been officially filed.”  Mont. Code Ann. § 13-27-308; Tr. at 

155.  The certifications and final tallies of validated signatures for CI-97, CI-98, 

and I-154, including their margins of qualification over the requirements of Mont. 

Const. art. III, § 4(2) (initiative) and art. XIV, § 9(1), are as follows: 

Title Certified Tally 
(date certified) 

Tally w/o errors 
(July 21, 2006) 

Final Tally 
(July 21, 2006) 

CI-97 47,905 signatures,  
55 districts 
(July 21, 2006) 

48,016 signatures,  
55 districts 
(+3,401 margin) 

52,084 signatures,  
60 districts 
(+7,469 margin) 

CI-98 49,956 signatures,  
60 districts 
(July 21, 2006) 

50,097 signatures,  
60 districts 
(+5,482 margin) 

51,706 signatures,  
60 districts 
(+7,091 margin) 

I-154 27,748 signatures,  
54 districts 
(July 20, 2006) 

35,871 signatures,  
71 districts 
(+13,563 margin) 

36,604 signatures,  
72 districts 
(+14,296 margin) 

 
Tr. at 140-41; 156-57. 

When Opponents raised specific allegations of fraud in this action, the 

Secretary of State worked to determine the scope of any alleged fraud and its 

potential effect on his certification of the initiatives at issue.  If the Secretary’s 

office learned of a general complaint about signature gathering, the office 

contacted Proponents to pass along the concerns.  Tr. at 148; 212-15.  The 

Secretary’s office also allowed Opponents and Proponents to review and copy 

petitions in order to prove or disprove fraud allegations based on their own 
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investigations, starting with the first petitions to arrive from the counties and 

continuing throughout this litigation.  Tr. at 61-64.  While the Secretary’s office 

lacks legal authority and resources to investigate complaints and hear formal 

challenges, it did conduct reviews of petitions submitted by particular signature 

gatherers, with assistance from county election administrators when possible.  

Tr. at 147, 163-64. 

For example, the Complaint mentioned a single potentially fraudulent 

signature gatherer by name, Marvin King.  Compl. at 4-5.  In response, the 

Secretary set aside all petitions submitted by Mr. King (containing approximately 

40,000 signatures) for review by the parties and a possible recount by the counties 

if ordered by the court.  Miller Aff. (D.C. Doc. 10) ¶ 16.  Opponents’ brief in 

support of an expedited hearing mentioned one more signature gatherer, Robert 

Colby.  Pls.’ Mot. at 4-5.  The Secretary marked Mr. Colby’s petitions, and due to 

their small number was able to recount them without consulting the counties or 

relying on the other parties.  Tr. at 149.  Opponents’ brief also offered four 

affidavits by defrauded voters, and mentioned three others that would be provided 

as soon as possible, but none of the affidavits identified a signature gatherer by 

name.  Pls.’ Br. Exs. 2-5.  In response, the Secretary searched for the names of the 

five of those eight voters whose signatures appeared on petitions, identified the two 

signature gatherers involved, and confirmed their identity at trial.  Tr. at 158-62.  
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However, due to the “batching” of several different signature gatherers’ work 

under a single certification sheet at the county level, the total number of signatures 

collected by the suspect gatherers could not be determined without assistance from 

county election administrators.  Tr. at 163-64.   

The district court cited the names of five signature-gatherers by name in its 

finding of fraud:  Mr. King, Mr. Schumacher, Mr. Cook, Ms. Meyer, and 

Mr. Rittberg.  Order at 44.  Unfortunately, it was impossible for the Secretary 

unilaterally to conduct a comprehensive retabulation of every petition submitted by 

every signature gatherer before the trial.  Order at 22; Tr. at 166.  But once the 

Court identified these five persons by name, the Secretary endeavored to determine 

the number of valid signatures submitted by each.  In consultation with the fifty-six 

county election administrators, the Secretary’s office conducted an exhaustive two-

week review to ascertain how many signatures submitted by these gatherers were 

validated and included in the official certification totals presented by the counties 

to the Secretary.  (Secretary of State’s Certified Retabulation, attached.)  These 

data were exactly those the State offered to collect once the signature gatherer 

names were presented at trial, numbers the district court agreed “would be 

preferable and absolutely desired” in the final analysis.  Tr. at 261.  Given the 

public importance of an accurate signature count, the Secretary has provided its 

official retabulation to aid the Court in its consideration of this case: 
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Initiative CI-97 CI-98 I-154 
Required Signatures 44,615 44,615 22,308 
Total Signatures 
(qualification margin) 

52,084 
(+7,469) 

51,706 
(+7,091) 

36,604 
(+14,296) 

Total Suspect Signatures 21,384 20,047 17,590 
Ronald Cook 4,311 6,354 3,373 
Marvin King 10,704 8,562 6,490 
Grace Meyer 2,044 2,158 3,131 
Eric Rittberg 2,022 1,358 2,166 
Larry Schumacher 2,303 1,615 2,430 

Valid Signatures 
(disqualification margin) 

30,700 
(-13,915) 

31,659 
(-12,956) 

19,014 
(-3,294) 

 
By separate motion, the State requests that this Court supplement the record with, 

or take judicial notice of, the Secretary’s certified retabulation results. 

 
ARGUMENT 

 
Throughout this action, the State has sought to protect the integrity of the 

initiative process under Montana law.  The law governing initiative petitions 

involves two weighty but countervailing interests: 

Petition circulation . . . is “core political speech,” because it involves 
“interactive communication concerning political change.”  First 
Amendment protection for such interaction . . . is “at its zenith.”  We 
have also recognized, however, that “there must be a substantial 
regulation of elections if they are to be fair and honest and if some 
sort of order, rather than chaos, is to accompany the democratic 
processes.”   
 

Buckley v. Am. Constitutional Law Found., 525 U.S. 182, 186-87 (1999) (citations 

omitted).  The Secretary of State is the statewide elected official responsible for 

certifying qualified ballot issues for the election ballot, but he only plays a part in 
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ensuring “fair and honest . . . democratic processes” within a larger statutory 

system of submission and processing of petitions by multiple private and public 

actors.  As this Court recently observed:   

The Legislature has designed the intricate process by which 
Montana’s citizens may amend our constitution.  See §§ 13-27-101 to 
-316, MCA.  The process involves the legislative services division, 
§ 13-27-202 (1)(a), MCA, the Secretary of State, 13-27-202(3), (4), 
(6), Montana voters, § 13-27-202(6), the Attorney General, 
§ 13-27-312, MCA, and, if necessary, the judiciary, § 13-27-316(1), 
(5), MCA.   

 
Citizens Right to Recall v. State, 2006 MT 192, ¶ 23. 

Montana law provides overlapping safeguards to ensure that petition 

signatures represent the true expression of a voter’s intent to qualify a particular 

initiative for the ballot.  The “complete text of the measure proposed” must be 

attached to each signature sheet or petition section.  Mont. Code Ann. 

§ 13-27-201(2).  In addition, the Attorney General prepares ballot statements 

subject to judicial review for accuracy and impartiality.  Mont. Code Ann. 

§ 13-27-312.  This Court further considered and approved the statements on two of 

the petition forms at issue.  Citizens Right to Recall, ¶ 29 (CI-98); Stop Over 

Spending Mont. v. State, 2006 MT 178, ¶ 29 (CI-97).  Once the petition is 

approved, each signature gatherer must attest that he believes the signatures on the 

petition are genuine and that “the signers knew the contents of the petition before 

signing the petition.”  Mont. Code Ann. § 13-27-302.  When a petition is 
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submitted, county election administrators verify that all signers are registered 

electors of the county, and that randomly selected signatures on each petition are 

genuine.  Mont. Code Ann. § 13-27-303(1).   

In the face of the unrebutted fraudulent activity proven in the district court, 

these safeguards are worthless.  The fraudulently induced voter never knows about 

the “complete text of the measure,” or has the chance to read the Attorney 

General’s statements.  The affiant who attests to signatures gathered hundreds of 

miles away, by people, he may or may not know, lacks any basis to believe that 

“the signers knew the contents of the petition before signing the petition.”  The 

county election administrator, presented with genuine signatures of registered 

voters and an affidavit that conceals the fraud that procured them, must certify the 

total count of such signatures to the Secretary of State.  As the district court 

recognized, these actions do not simply present “clerical or technical errors that do 

not interfere with the ability to judge the sufficiency of signatures on the petition.”  

Order at 36 (citing Mont. Code Ann. § 13-27-201(1).)  They strike at the heart of 

the petition process. 

Deceptive election practices are a crime.  Mont. Code Ann. § 13-35-207(3) 

(knowingly causing a false statement to be signed) & (10) (making a false 

affidavit).  But when broad enough to affect the outcome of the electoral process, 

fraud cannot be addressed piecemeal by administrative officials or criminal 
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prosecutions.  Under Montana law, it must be raised, proven, and if necessary 

remedied, in the original jurisdiction of the district courts.  Mont. Code Ann. § 3-5-

302(6); cf. Mont. Code Ann. § 13-35-108 (injunctive powers of district court under 

election laws).  The courts must act quickly.  Once the general election is held, 

“[t]he sufficiency of the initiative petition shall not be questioned” and Opponents’ 

claims become moot by either the approval or rejection of each ballot issue by the 

general electorate.  Mont. Const. art. III, § 4(3); State ex rel. Graham v. Board of 

Examiners, 125 Mont. 419, 427-28, 239 P.2d 283, 289 (1951).  Thus, the Montana 

Constitution provides that “[a] preelection challenge to the procedure by which an 

initiative or referendum qualified for the ballot . . . shall be given priority by the 

courts.”  Mont. Const. art. IV, § 7(2).   

This Court reviews a district court’s conclusions of law to determine if they 

are correct as applied to the facts presently before the Court.  Paulsen v. Huestis, 

2000 MT 280, ¶ 13, 13 P.3d 931, 933; Marsh v. Overland, 274 Mont. 21, 25, 

905 P.2d 1088, 1090-91.  This Court will not question a district court’s findings of 

fact unless they are clearly erroneous.  Galassi v. Lincoln County Bd. of Comm’rs, 

2003 MT 319, ¶ 7, 80 P.3d 84, 86.  However, this Court’s review is plenary over 

factual issues based in written election records that do not depend upon oral 

testimony heard at trial.  Big Spring v. Jore, 2005 MT 64, ¶¶ 13-15, 109 P.3d 219, 

221-22; Rennie v. Nistler, 226 Mont. 412, 415; 735 P.2d 1124, 1126 (1987); 
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Steadman v. Halland, 197 Mont. 45, 51-52, 641 P.2d 448, 452 (1982).  “If the 

result reached by the trial court be correct, it will be upheld regardless of the 

reasons given for the conclusion.”  Id., 197 Mont. at 52, 641 P.2d at 452.  Here, the 

district court’s central findings of fact are not clearly erroneous but are supported 

by the record, and its application of Montana law to those facts is correct. 

 
I. THE DISTRICT COURT APPLIED THE CORRECT LEGAL 

STANDARD TO THE RECORD BEFORE IT. 
 
Proponents’ argument that “[t]he 140,394 validated signatures of Montana 

voters should not be invalidated,” (Appellants’ Br. at 34) misapprehends the basis 

of the district court’s decision.  No party disputed that a substantial number of 

Montanans knowingly and voluntarily signed petitions offered by honest signature 

gatherers.  But the fact remains that nearly 60,000 validated signatures were 

procured by five signature gatherers alone, each tied to unrebutted evidence of 

deceptive election practices. 

“Fraud or guilty knowledge will not be imputed to the circulator, but must 

be affirmatively established.”  In re Initiative Petition No. 272, 388 P.2d 290, 293 

(Okla. 1963).  Once established, however, fraud must be rebutted “when the 

probative value of the certificates of the [signature gatherers] destroyed.”  Barkley 

v. Pool, 173 N.W. 600, 635 (Neb. 1919).  Thus, once a challenger brings forth 

evidence that a signature gatherer or group of signature gatherers has engaged in 
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fraud, even in a few representative instances, “the law permits a trier of fact to 

draw unfavorable inferences about testimony against the party best equipped to call 

the witness but who fails to do so.”  Citizens Comm. for the D.C. Video Lottery 

Terminal Initiative v. D.C. Bd. of Elections & Ethics, 860 A.2d 813, 817 (D.C. 

2004) (invalidating signatures collected by professional signature gatherer 

organization based on testimony of eight out of seventy-nine gatherers in the 

organization, when proponents called no gatherers to testify).  In other words, 

“[w]hen, as in this case, the record demonstrates that uncontested, objectively 

verifiable evidence of untruth is presented to the court, and the opposition consists 

of halfhearted sounds of silence without evidentiary support, the court is left with 

no alternative except to find that misleading untruths masquerading as facts are 

present.”  San Francisco Forty-Niners v. Nishioka, 89 Cal. Rptr. 2d 388, 397 (Cal. 

App. 1st Dist. 1999) (invalidating initiative measure “distorted by deliberate and 

demonstrable acts of fraud”). 

It did not take long for this Court to confront these proof issues in an 

election fraud case, and its conclusion in that case comports with those of other 

courts.  In the first election of Montana statehood, a candidate raised allegations of 

fraud in the election for sheriff of Silver Bow County.  Lloyd v. Sullivan, 9 Mont. 

577, 24 P. 218 (1890).  The challenger produced just 10 of the 174 voters in the 

precinct at issue, but all 10 confirmed that they did not cast the votes recorded for 
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them (not coincidentally, in alphabetical order).  Id., 9 Mont. at 604-08; 24 P. at 

225-26.  The Court also considered the election returns themselves, and deemed 

such evidence satisfactory; “in election as in other cases . . . [fraud] is usually 

proved by circumstantial evidence” because “if no circumstantial evidence was 

recognized as sufficient, the frauds would generally go unchecked.” Id., 9 Mont. at 

609; 24 P. at 226 (quotation and citation omitted). 

The purported winner in Lloyd made no effort to impeach the voters’ 

testimony.  Id., 9 Mont. at 607; 24 P. at 226.  The election judges who presided 

over the fraud, “who must possess the best evidence upon all the issues concerning 

the vote of precinct 34, were not put upon the stand,” notwithstanding an attempt 

to subpoena them.  Id.  Presented with this one-sided record, the Court turned to 

the burden of proof in determining the election judges’ conduct.  “It is presumed 

that the officers of the election have done their duty . . . and this presumption is to 

be given effect until [their returns] are shown to be unreliable.  Id., 9 Mont. at 608; 

24 P. at 226 (quotation and citation omitted).  However, “an officer who betrays 

his trust in one instance is shown to be capable of the infamy of defrauding the 

electors, and his certificate is therefore good for nothing.”  Id., 9 Mont. at 609; 

24 P. at 226. 

These same principles apply to the proof in this case.  Given the nature of 

the deceptive election practices at issue, Opponents could not be expected to put on 
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direct proof for each of the 60,000 signatures validated under the names of the five 

suspect signature gatherers; such a requirement would be an invitation for fraud to 

“generally go unchecked.”  Once the veracity of those five suspects was called into 

question, it was a fair inference that they are “capable of the infamy of defrauding 

the electors.”  Like the election judges in Lloyd, signature gatherers may be 

considered election officers, because through their canvassing and based on their 

affidavits, they “act[] as part of the state’s political machinery for choosing which 

issues would be placed on the state’s general election ballot.”  Operation King’s 

Dream v. Connerly, 2006 U.S. Dist. LEXIS 61323, at *48 (E.D. Mich. Aug. 29, 

2006).  The signature gatherer bears the same responsibility for the signatures on 

his petition that the election judge bears for the votes in his precinct; “the integrity 

of the initiative and referendum process in many ways hinges on the 

trustworthiness and veracity of the circulator.”  Me. Taxpayers Action Network v. 

Sec’y of State, 795 A.2d 75, 80 (Me. 2002); cf. Mont. Code Ann. § 37-27-302 

(signature gatherer’s duty to certify petition signatures).  Once a signature gatherer 

breaches the public trust he has assumed, “his certificate is therefore good for 

nothing.” 

Although the Court in Lloyd was “very willing to believe that the officers of 

these precincts erred through ignorance of the law, and were not actually guilty of 

fraudulent intent,” it could not “indulge that presumption . . . in the absence of any 
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rebutting proof on this point.”  Id., 9 Mont. at 610; 24 P. 227.  As the Court 

observed: 

The fraud does not invalidate the legal votes cast, but, by destroying 
the presumption of the correctness of the returns, it makes it necessary 
that any person who claims any benefit from the votes shall prove 
them; and where no proof is offered, and the frauds are of such a 
character that the correct vote cannot be determined, the return of the 
precinct will be rejected. 
 

Id., 9 Mont. at 611-12; 24 P. at 227 (emphasis added) (quotation and citation 

omitted).  Given the failure of Proponents to rebut any of the proof offered against 

Mr. King, Mr. Schumacher, Mr. Cook, Ms. Meyer, and Mr. Rittberg, the district 

court properly was “constrained to hold that the contestant made out a case of 

malconduct” warranting the invalidation of at least those signatures they claimed to 

have gathered.  Id., 9 Mont. at 610; 24 P. 227.   

 
II. PROPONENTS HAVE NO LEGAL EXCUSE FOR THEIR FAILURE 

TO REBUT THE PROOF OF DECEPTIVE ELECTION PRACTICES. 
 

 “A preelection challenge to the procedure by which an initiative or 

referendum qualified for the ballot . . . shall be given priority by the courts.”  Mont. 

Const. art. IV, § 7(2).  The corollary of this requirement, which reflects the 

paramount public importance of electoral integrity, is that a challenge shall be 

given priority by the parties, too.  Election litigation is fast-paced by law and by 

necessity, given tight statutory deadlines and a constitution that provides that “[t]he 

sufficiency of the initiative petition shall not be questioned after the election is 
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held.”  Mont. Const. art. III, § 4(3); see also Mont. Code Ann. § 3-5-302 (requiring 

contest of a ballot issue within 30 days of certification); Mont. Code Ann. 

§ 13-27-316(1) & (2) (requiring ballot statement and legal sufficiency challenges 

to be filed within ten days of determination or certification); Mont. Code Ann. 

§ 13-27-316(5) (requiring notice of appeal within five days of order).  

Inexplicably, as evidenced by their failure to file anything in district court other 

than a last-minute motion for substitution and a notice of appeal (D.C. Docs. 18 & 

35), Proponents appear not to have made their defense of the Initiatives a priority.  

That is no excuse to overturn the district court’s decision. 

 Proponents first argue that Opponents’ claims are barred by laches.  

(Appellants’ Br. at 6-9.)  However, there is no dispute that Opponents filed their 

claim within 30 days of the governor’s certification as required by Mont. Code 

Ann. § 3-5-302(6)(a), or that the law allows a contest of a ballot issue “at any time 

after discovery of illegal petition signatures or an erroneous or fraudulent count or 

canvass of petition signatures.”  Mont. Code Ann. § 3-5-302(6)(b); see also Stop 

Over Spending Mont. v. State, 2006 MT 178, ¶ 77 (Gray, C.J., dissenting) (“It is 

undisputed in this case that Proponents timely filed their complaint”).  More 

importantly, however, Proponents not only filed their claim timely, but also 

prosecuted their claim expeditiously:  they moved for an expedited hearing and 

preliminary injunctive relief a week after filing the complaint (D.C. Doc. 3), while 
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Proponents never answered the complaint of filed a brief; two weeks later, 

Opponents arranged for and noticed expedited depositions of key witnesses (D.C. 

Docs. 14-17), while Proponents waived attendance; and three days after the court’s 

request they submitted a prehearing brief and proposed findings of fact and 

conclusions of law (D.C. Docs. 23 & 34), while Proponents filed nothing in 

relation to the trial but a motion for substitution.  In the end, it was not Opponents 

who waited too long to act, but Proponents who waited too long to respond. 

 Proponents’ other argument is based in due process, arising from the district 

court’s denial of their “motion to continue the hearing to allow time to prepare its 

defense and conduct discovery.”  Appellants’ Br. at 9-16.  However, they did not 

raise this claim in district court.  To the extent their counsel did raise scheduling 

issues to the district court, it was merely in passing:  “We do have some problems, 

not so much with the date, although we would like to see it moved so that we 

would have more time for discovery.”  Appellants’ Br. at 12 (citing 9/8/06 Tr. at 

4-8).  Because Proponents have never previously filed a brief, cited authority, or 

even mentioned due process rights, they “failed to properly raise in the District 

Court the due process argument [they] now make[] on appeal.”  Paulsen v. Huestis, 

2000 MT 280, ¶ 12, 13 P.3d 931, 933 (refusing to consider due process issue 

asserted in complaint, where plaintiff only “made the briefest mention of due 
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process rights” in the trial court transcript).  Nor did Proponents serve or request 

any discovery, or even review the petitions contained in the Secretary’s office. 

Moreover, Proponents had ample notice--at least as much notice as 

Opponents had--of the potential fraud issues in signature gathering.  The 

Secretary’s office contacted Proponents directly to inform them of fraud 

allegations in early June.  Tr. at 148; 212-15.  In early June, Proponents were 

contacted for and commented in media reports concerning signature gathering 

fraud.  Mike Dennison, “Signature Gathering Scrutinized,” Billings Gazette 

(June 2, 2006), <http://www.billingsgazette.net/articles/2006/06/02/news/state 

/40-petition.txt>.  And although Proponents had been served with the Complaint 

two weeks after it was filed (D.C. Doc. 9), they not only commented on the lawsuit 

but addressed its specific allegations in a newspaper article published ten days 

earlier.  Charles S. Johnson, “Alleging Misconduct, Groups Want Initiatives Off 

Ballot,” Billings Gazette (Aug. 18, 2006) <http://www.billingsgazette.net/articles 

/2006/08/18/news/state/25-ballot.txt> (“In response [to Opponents’ allegations], 

Butcher said King, as allowed by law, supervised other signature gatherers and 

didn’t collect all the names himself.”). 

Given their early notice of potential fraud directly and through the media, 

Proponents “simply cannot argue successfully that they could not have anticipated 

that the [Court] would invalidate all of [the suspect signature gatherers’] petition 
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sheets if it found a pattern of fraud and false-swearing in some of them.”  Johnson 

v. Cook County Officers Electoral Bd., 680 F. Supp. 1229, 1236 (N.D. Ill. 1988) 

(rejecting due process and first amendment challenge to invalidation of signatures).  

Plaintiffs must find relief either through their arguments on the merits in this Court 

on appeal, or in the legislature if they believe the statutory challenge procedure 

disadvantages them.  Id.; cf. Stop Over Spending Mont., 2006 MT 178, ¶ 70 

(Nelson, J., dissenting) (“If the legislative scheme requires time frames that are 

difficult to negotiate and which are unrealistic (and as I have noted above, that may 

be the case) then Proponents’ remedy is to challenge the constitutionality of the 

statutory scheme or to seek legislative amendment of the offending statutes.”). 

Finally, even now Proponents do not challenge the evidence supporting the 

district court’s crucial findings as to the five signature gatherers whose 60,000 

suspect signatures disqualified the Initiatives.  Regardless of whether Opponents 

had sufficient opportunity to conduct discovery of all 43 nonresident signature 

gatherers’ whereabouts (Appellants’ Br. at 14-15), or whether Montana law 

required the 43 nonresidents to list a permanent residence on their affidavits 

(Appellants’ Br. at 19-26), or whether the evidence supported the district court’s 

invalidation of all nonresident paid signature gatherers (Appellants’ Br. at 28-34), 

the number of valid signatures submitted by the five named signature gatherers--all 

linked to specific fraudulent tactics--exceeds the qualification margin for each 
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Initiative.  Certified Retabulation; cf. Order at 21.  And regardless of whether the 

“assist in collecting” requirement contemplates assistance across a store counter or 

across dozen counties (Appellants’ Br. at 28-29), nothing has rebutted the district 

court’s reasonable inference that signature gatherers such as Mr. King, Mr. Cook, 

and Ms. Meyer--who each collected ten or twenty thousand signatures--had no 

basis to believe that every voter who signed their petitions knew their contents.  

Order at 34. 

 
CONCLUSION 

 
 Under an expedited schedule required by law, the district court was 

presented a record of fraud and deceptive election practices perpetrated by five 

signature gatherers.  That proof was central to the district court’s invalidation of 

the Initiatives, and Proponents did not even attempt to rebut the specific evidence 

pertaining to those five.  Following an exhaustive statewide review of the petitions, 

the Secretary has since officially confirmed the district court’s inference that the 

invalidation of signatures submitted by those suspect signature gatherers would 

leave the initiatives without sufficient support to qualify for the ballot.  Because 

the district court’s central findings of fact are not clearly erroneous but are 

supported by the record, and its application of Montana law to those facts is 

correct, this Court should affirm its decision. 
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